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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP1849- CR
(L.C. No. 2005CF491)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent-Petitioner, FI LED

V.
MAR 3, 2009

Jordan L. Gaj ewski,
David R Schanker

Def endant - Appel | ant . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. D smssed as

i nprovi dently granted.

M1 PER CURI AM After examning the record and the
briefs of the parties, and after hearing oral argunent, we
conclude that the petition for review was inprovidently granted.

12 The defendant-appellant was convicted of one count of
violating Ws. Stat. 8§ 940.225(3), which establishes the Cass G
felony of third-degree sexual assault. The case was tried to a
jury on August 17-18, 2006, in Mrathon County Circuit Court.
The Honor abl e Dorothy Bain presided.
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13 On June 1, 2007, the defendant filed a post-conviction
notion claimng he had been deprived of the effective assistance
of trial counsel. On July 13 Crcuit Judge Patrick M Brady,
who had sentenced the defendant, conducted a Machner! hearing and
listened to testinony from trial counsel, the defendant, the
alleged victim and two others. Judge Brady then denied the
not i on.

14 On May 6, 2008, in an unpublished opinion, State v.
Gaj ewski, No. 2007AP1849-CR, unpublished slip op. (Ws. C. App.
May 6, 2008), the court of appeals reversed.

15 W granted the State's petition for review, which
contended that the court of appeals "failed to identify [the
defendant]'s burden of proof for establishing his claim of
i neffective assistance of counsel and failed to analyze [the
def endant]'s postconviction proof according to that burden.”

16 The State posed two additional issues:

2. Wet her, in reversing [the defendant]'s
sexual -assault conviction, the court of appeals erred
as a matter of law in applying Strickland s "objective
standard of reasonabl eness"? when, by ignoring clear
evi dence that [the defendant] wi thheld critical
evidence from his lawer, the court relieved [the
defendant] of responsibility for wthholding the
evidence and thus functionally rejected Strickland s
adnonition that "[t]he reasonableness of counsel's
actions may be determ ned or substantially influenced
by the defendant's own statements or actions."?

! State v. Machner, 92 Ws. 2d 797, 285 N.W2d 905 (Ct. App.
1979) .

2 strickland v. Washington, 466 U.S. 668, 688 (1984).

5 1d. at 691.
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3. Wet her, in reversing [the defendant]'s
sexual -assault conviction, the court of appeals erred
as a matter of law by failing to view the record in
the Ilight nost favorable to the <circuit court's
decision rejecting [the defendant]'s ineffective-
assi stance claim

17 This case involves an alleged sexual assault during a
t eenage, coed sl eepover party at a private hone. The def endant
and the alleged victimwere anong five guests at the hone, four
of whom were sleeping in the sane room The alleged victim

claimed that the defendant had intercourse with her wthout

consent. She testified that she repeatedly told the defendant
"No." However, the other persons in the room were not awakened
and did not learn of the alleged assault wuntil later. The

alleged victim did not file a conplaint against the defendant
for nmore than a week, and she reportedly had contact with the
defendant in the interim

18 There is anple evidence to support the act of
intercourse, but the characterization of that act turned on
whet her the jury believed the alleged victims story. By virtue
of the verdict, it did.

19 The defendant's post-conviction notion clainmd that
trial counsel should have devel oped certain information provided
by the defendant that would have secured one or nore additiona
W t nesses, enhanced counsel's cross-examnation of the alleged
victim and fornmulated a clear notive to explain the alleged
victim s sonmewhat bel ated accusation of sexual assault.

10 At trial, this case turned on the credibility of the

young woman who testified that she had been sexually assaulted.
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A circuit judge who did not preside at that trial assessed the
evi dence presented at the Machner hearing. The court of appeals
assessed the Machner evidence differently. The State asks us to
junp into this norass in order to clarify and put a gloss on
| ongstanding principles for evaluating the effectiveness of a

defendant's counsel at trial. See generally Strickland, 466

U S 668. After examning the evidence, we decline to do so.

11 In the end, this review is nbre about error correction
than |law developnent and nore about the significance of
undi sputed facts than about a need to clarify the |aw e
conclude that the petition for review was inprovidently granted,
and we remand the cause to the circuit court in conformty wth
the decision of the court of appeals.

12 By the Court.—Fhe review of the decision of the court

of appeals is dismssed as inprovidently granted.
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